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							Friday, 16th May, 1997


		JUDGMENT

LORD JUSTICE OTTON:  This is an appeal by the defendant against the decision of His Honour Judge John Previte QC on 23 September 1996 at Plymouth County Court when he (1) allowed an appeal by the plaintiffs from the District Judge and (2) ordered the defendant to repay £116.31 of Housing Benefit.

Mr Gigg is the landlord of 162 Pasley Street, Plymouth.  Mr Tony Carbis was the tenant from 11 October 1993, initially on a six-month assured shorthold tenancy.  On the expiry of the six-months he held over.  The tenancy was then determinable by the tenant giving not less than four weeks notice.  However, on 15 August 1994 Mr Carbis departed and became a tenant in another property in Plymouth.  The District Judge found (and the judge proceeded on the basis) that Mr Carbis, in breach of s.5 Protection From Eviction Act 1977 gave no notice to his landlord Mr Gigg.  


By virtue of s.130 Social Security Contributions and Benefits Act 1992 Mr Carbis qualified for housing benefit.  This benefit was not paid to Mr Carbis but to the landlord direct to discharge the tenant's liability for rent.  Mr Gigg was paid housing benefit in respect of 162 Pasley Street until 4 September 1996, amounting to £116.31.  Meanwhile Mr Carbis claimed housing benefit in respect of his new tenancy.  The plaintiff's claim in the action was to recover the £116.31 from Mr Gigg as an overpayment. 

S.130(1)(a) the 1992 Act provides that for a person to be entitled to HB he must be "liable to make payments in respect of a dwelling in Great Britain which he occupies as his home."  The relevant regulations are the Housing Benefit (General) Regulations 1987.  

In particular Regulation 5(5) provides :

	" Where a person is liable to make payments in respect of two (but not more than two) dwellings, he shall be treated as occupying both dwellings as his home only :

	(d)	in the case where a person has moved into a new dwelling occupied as the home -- for the period not exceeding four benefit weeks if his liability to make payments in respect of two dwellings is unavoidable."


Thus the question which arose in the small claims court by way of arbitration was whether Mr Carbis's liability to pay rent to Mr Gigg as well as to his new landlord on his new home for the period from 16 August to 4 September was "unavoidable" within the meaning of Reg 5(5)(d).  The Deputy District Judge answered the question in the affirmative.  On appeal HHJ Previte reversed the District Judge and answered the question in the negative.  Accordingly he gave judgment for the plaintiff for £116.31 and interest.

The thrust of the appellant's case is that the judge erred in law and ought to have held that the liability to pay rent in respect of the old dwelling is "unavoidable" within the meaning of the Regulation.

A Respondent's Notice raises a point on jurisdiction.  It asserts that neither the Deputy District Judge nor the judge had jurisdiction to enquire into the applicability of Regulation 5(5) because :

	1.	the respondent's decisions under the Regulations are public law decisions and do not give rise to private law rights and duties.

	2.	the district judge accepted that as at 22 August 1995 the respondent was entitled to assume that Mr Carbis had given notice to the appellant on the information then available.  The respondent had therefore properly determined that an over-payment of HB had been made and a question of whether Regulation 5(5) applied did not arise, there being no information available to the council at the time of its determination that a dual liability arose.  

S.63 SSAA 1992 is the root of the authority's duty to notify a claimant of any decision which it takes in relation to his or her claim and is the authority for the Regulations which specify the form this notification is to take.  It also provides for Regulations to set up a system of reviews of such determination (sub-section 3).  The scheme provides for a review body consisting of council officers to review a determination (the internal body) and a further review body consisting of councillors of the local authority (the external body).

Regulation 79(1) provides :

	"Any determination of decision of a review board may be reviewed at any time by the appropriate authority if :

	(a)	there has been any relevant change of circumstances since the determination or decision was made; or 

	(b)	it is satisfied in the case of a decision, satisfied by fresh evidence, that the determination or decision was made in ignorance of or based on a mistake as to, some material fact; or 

	(c)	except in the case of a decision made by a Review Board, it is satisfied that it was based on a mistake as to the law."


If a "person affected" makes written representations to an authority concerning a determination that it makes in relation to him within 6 weeks of the date of notification, the authority shall review the determination in the light of those representations (79(2)).  A "person affected" means a claimant, the appropriate authority, and the landlord in the case of a determination made under Regulation 93 or 94 (payment of HB due to a claimant direct to his landlord) or where the local authority has determined that an over-payment is recoverable from the landlord.  

Miss Lorna Findlay submits that if, as here, the landlord (having been notified in proper form that an overpayment is recoverable from him) does not request a review within the appointed time or show "special reasons" for an extension of that time, the local authority is prima facie entitled to recover the overpayment from him, by action if necessary.  If the local authority proceeds by way of action to recover the overpayment, the landlord cannot raise a defence or set off or counterclaim on the basis of breach of statutory duty.  He may only challenge the determination that there has been a recoverable overpayment on judicial review principles.  She cites LB Haringey v Cotter CA (unreported) CCRTI 95/1420/G Warwick District Council v Freeman CA (unreported) CCRTF 94/0621/F.

Counsel submits that there was a well-defined statutory procedure for the landlord to seek a review of the initial determination that an over-payment had occurred and that it was recoverable from the landlord.  The Notice of Determination of Recoverable Overpayment served on Mr Gigg on 30 August 1994 stated in terms:

	"You also have a right to request a review of this Determination.  Any request should be made in writing within 6 weeks of the date of this letter and any request for a review should set out the grounds on which the review is requested."



Thus Miss Findlay contends the District Judge and the Judge could only consider the appellant's challenge to the respondent's decision that there had been an overpayment recoverable from him on the basis of a challenge as if by way of judicial review (as opposed to a challenge to the factual basis of the determination).  

Mr David Bean QC for the appellant acknowledges that there was an internal review procedure.  However he contends that when the council instituted proceedings in the small claims court Mr Gigg was still entitled to raise a defence that no notice of determination had been served, the tenant's liability to make payment to him was "unavoidable" and that under the scheme he was entitled to retain the sum claimed.

Leading Counsel relied upon the decision of the House of Lords in Wandsworth CC v Winder [1985] AC 461 where the defendant occupied a flat let by the council.  On 2 occasions the Council resolved to increase rents and served the defendant's with 2 notices of increase.  On both occasions the defendant considered the increases excessive and refused to pay.  The council brought proceedings in the County Court claiming arrears of rent and possession of the flat. By his defence, the defendant contended that he was not liable to pay the arrears because the resolutions and notices of increase were ultra vires and void and counter-claimed a declaration to like affect.  The Council applied to strike out his pleading as an abuse of process.  The Judge held that it was an abuse and contrary to public policy to challenge the conduct of a public authority other than by application for judicial review.  The Court of Appeal allowed the appeal.  The House of Lords dismissing the appeal, held that it was a paramount principal that the private citizen's recourse to the courts for the determination of his rights was not to be excluded except by clear words and that there was nothing in the language of RSC O.53 which could be taken as abolishing a citizen's right to challenge the decision of the local authority in the course of defending an action of the present nature, nor did S.31 Supreme Court Act 1981 have the effect of limiting a defendant's rights sub silentio.

Lord Fraser said at p.509 :

	"It would in my opinion be a very strange use of language to describe the respondent's behaviour in relation to this litigation as an abuse or misuse by him of the process of the Court.  He did not select the procedure to be adopted.  He is merely seeking to defend proceedings brought against him by the appellants.  In so doing he is seeking only to exercise the ordinary right of any individual to defend an action against him on the ground that he is not liable for the whole sum claimed by the plaintiff.  Moreover he puts over his defence as a matter of right, whereas in an application for judicial review, success would require an exercise of the court's discretion in his favour."


CONCLUSION

Wandsworth CC v Winder must be considered in the context of late authority such as O'Reilly v Mackman [1983] 2 AC 237 and Cocks v Thanet DC [1983] 2 AC 286 concerning what is known as "The Procedural Divide".  It is not necessary in my judgment to do so and this case can be determined on consideration of the Wandsworth case alone.

It is true that in Warwick DC v Freeman Miss Findlay's line of argument did not find favour with the Court of Appeal.  In that case the local authority did not follow the statutory procedure and did not inform the landlord of his entitlement to a review.  Mrs Justice Hale (sitting with Kennedy LJ) at page 6 said :

	"However, it was further argued on behalf of the local authority that once they had made their determination, and the determination had not been overturned by judicial review it could not be challenged in the County Court.  [There is then reference to authority]  

	It is, to say the least, an unattractive argument on behalf of the local authority, that where they have chosen to proceed in the County Court, and a challenge might be raised to their decisions under the principles applicable to judicial review proceedings, it is not open to the defendant to raise that challenge in defence to the proceedings which have been brought in the County Court.  It is, after all, scarcely reasonable to expect the defendant to embark upon judicial proceedings before he has been sued for payment."


However this decision must be considered in the light of a 3 Judge Court of Appeal decision in Cotter.  The Council sued for an overpayment,  Mr Cotter served a defence and counterclaim for underpayments.  The County Court judge struck out part of the counterclaim as disclosing no reasonable cause of action but allowed part of the counterclaim to stand.  On appeal the whole of the counterclaim was struck out.  The court was referred to the decision in Warwick DC v Freeman.   Mummery LJ said at page 9G:

	"The important point about the procedure for determination and for internal and external review is that, pursuant to the authority of primary legislation, the regulations provide a detailed, self-contained and exhaustive procedure for enforcing the duties of the appropriate local authority in relation to the determination and payment of housing benefits.  Until a determination is made under that procedure, there is no duty on the appropriate authority to make a payment of housing benefit either to the claimant entitled to it or to any other person.  If there is any dissatisfaction with a determination which has been made, the appropriate procedure for challenging that determination is that laid down in the 1987 Regulations.  It is not possible to discern either in the primary legislation or in the detailed Regulations a legislative intention to confer on a claimant or, a fortiori, any other person, a right to enforce by an ordinary private law action a claim for breach of statutory duty in the determination of entitlement to payment of housing benefit."

	"--  The critical point in this case is not whether the claim is based on a discretion or on a duty of the council: it is that the remedy of the landlord is that in each case intended to be governed by the prescribed statutory procedure for the determination of questions in the Regulations or, failing that, by judicial review, and not by way of a private law action for breach of statutory duty."


In my judgment this latter decision is determinative of the circumstances of this case.  I can find no reason to distinguish this case from that of Cotter.  There was no flaw in the procedure for internal and external review of the determination as occurred in Warwick DC v Freeman.  No excuse or explanation has been offered as to why the statutory procedure was not resorted to by Mr Gigg.  The issue for determination on review was a simple one.  The original determination was based on an assertion by the tenant that he had given notice to quit.  This was based merely on a tick in a box on a form.  Mr Carbis has been adamant throughout that he never received a notice to quit and accordingly he is entitled to the rent and thus the housing benefit. 

Unlike the position in Winder where there was no statutory procedure in the present case there was "a detailed, self contained and exhaustive procedure" for the determination of questions in the Regulations or failing that, by judicial review and not by way of a private law defence.  I cannot accept Mr Bean's submission that we should distinguish Cotter on the basis that the landlord's counterclaim for underpayment put him in the position of a plaintiff so that the Winder principal did not apply.

Accordingly I would accede to the contention in the respondent's notice that the respondent's decision was a public law decision and did not give rise to private law rights and duties.  On the evidence before it in August the respondent properly determined that an overpayment had been made.  Thus the question of whether Regulation 5(5) applied did not arise as there was no information available to the council at the time of its determination that a dual liability arose.  The respondent was only obliged to consider Regulation 5(5)(d) if the claimant had put before it material suggesting that it might apply.

If this conclusion is correct then it is not necessary to determine the matters raised on the notice of appeal.  However in deference to the argument I shall address it on the assumption that Regulation 5(5) did arise.

The grounds of appeal assert :

1.	That the judge was wrong in law in holding that where a tenant has failed to give the proper notice to terminate his tenancy in respect of a dwelling occupied as his home before moving to a new dwelling to occupy it as his new home his liability to pay rent in respect of the dwelling is not "unavoidable" within Regulation 5(5)(d).

2.	The judge ought to have held that the liability to pay rent in respect of the old dwelling is "unavoidable" within the meaning of the Regulation.

In addressing the "unavoidable" issue Judge Previte said :


	"Looking only at regulation 5.5(d) I accept that the regulation comes into play only once a person "has moved (emphasis supplied) into a new dwelling occupied as a home".  Housing benefit can be paid only where a person does occupy a dwelling as a home.  There can be no question of payment of benefit until a person occupies a dwelling as a home.  But that does not mean, in my judgment, that the question of liability for rent in respect of an "old dwelling" has to be answered according to the tenant's liability at the time when he first occupies the "new dwelling as his home.  It may well be that if a tenant has failed to give notice terminating the tenancy of the old dwelling he is liable to pay rent in respect of that occupancy but that does not, in my judgment, mean that the tenant's liability "is unavoidable".  "Unavoidable" means that which cannot be avoided.  Plainly in the circumstances of this case, the tenant could have avoided liability for the "old dwelling" by serving the requisite notice.  As a matter of construction and on the facts of this case I hold that the tenant's liability to pay rent in respect of the old dwelling is not "unavoidable".



Leading counsel submits :



	"Regulation 5(5)(d) provides for an overlap period of up to 4 weeks where the claimant has moved (not "is going to move") from dwelling A to dwelling B and his liability to pay for both is unavoidable.  If all tenants could be expected to give the 4 weeks' notice required by law before moving home the provision would be unnecessary.  But in making Regulation 5(5)(d) the Minister has recognised that such an expectation is unreal.  A prospective tenant of a vacant rented dwelling cannot in practice say that he and his family will be along in 4 weeks' time and in the meantime ask that the flat/house be kept empty with no rent accruing.  He will not get the property.  And he cannot obtain housing benefit to pay the new landlord for a period of 4 weeks (ie during the notice period on the old property) before he moves in, since he is then not within the words of Regulation 5(5)(d)."


Leading counsel further submits that the judge ought to have followed the decision of HHJ Tibber in London Borough of Harringey v J & M Properties.  The facts of that case were similar.  Judge Tibber addressing the construction of 5(5)(d) said at page 4g :

	"It seems to me that the meaning of the words here is absolutely plain and that is that the tenant's liability to make payment in respect of two dwellings is unavoidable.  It may be unavoidable because of his own act in that he left the premises without proper notice but it is there.  It seems to me that, if one is adopting a purposive construction, it may be there in order to protect a landlord who loses his rent if a tenant goes without giving him the proper notice.  That seems to me as purposive to say, "Look at the situations in which the tenant is deemed to occupy the premises as his home".  That is the way I prefer to look at it.  Because the meaning of paragraph (d) seems to me so plain, I propose to dismiss the appeal of the London Borough."


Miss Findlay submits that the test under Regulation 5(5)(d) is whether the claimants liability "in respect of 2 dwellings is unavoidable" - not simply whether Mr Carbis's liability to Mr Gigg was unavoidable under the terms of his tenancy.  In deciding as he did Judge Previte was correct in considering whether a dual liability is "unavoidable" depends on the facts and circumstances in each case.  The fact that the tenant in fact has a liability in respect of the previous home does not mean that his dual liability was unavoidable.  Here it was avoidable simply by serving the appropriate notice.  If the appellant's construction was correct it would mean that Regulation 5(5)(d) applied every time a tenant moved without giving notice.  

CONCLUSION 

I have come to the conclusion that I prefer the reasoning of Judge Tibber and the argument of Mr Bean to the reasoning of Judge Previte and the argument of Miss Findlay.  

Where a person has moved into a new dwelling without giving notice he is under a liability to make payments in respect of 2 dwellings.  He might have been able to avoid such dual liability by giving the requisite notice.  However once he has moved without giving the requisite notice his liability to the former landlord is unavoidable.  It is, in my judgment, irrelevant that he could have avoided his liability before he moved.  I would go further than Judge Tibber and say that it is not necessary to resort to a purposive construction and that this conclusion derives from a true construction of the words used in the Regulation.  The fact that such an interpretation would result in Regulation 5(5)(d) operating every time a tenant moved without giving notice is an unavoidable consequence of the true construction.  

In argument Miss Findlay conceded that if on the original determination or on a review the decision makers had concluded that no notice had in fact been given they might well have concluded that the tenant's liability to make payments in respect of 2 dwellings was "unavoidable".  

It may be possible to prevent or mitigate the consequences feared by Miss Findlay if a more rigorous procedure existed within the council's administration of the scheme, particularly with regard to the Second Application Form.  Officials may wish to consider whether the question "did you give notice to end your tenancy at a previous address?   No/Yes" should perhaps be followed by a question "If Yes, when did you give notice?" rather than the ambiguous question "On what date did your claim end?".  From the date given the decision makers might be more able to determine, with more certainty (by enquiry of the landlord, if necessary) whether and when notice has been given when determining whether housing benefit is payable for the old dwelling and if so for how long.  In this way it may be possible to reduce those occasions when dual payment 'is unavoidable' when the tenant has moved without giving notice and to reduce the incidents of overpayments.

Accordingly although I would determine the issue on the notice of appeal in favour of the appellant this is of academic interest only and I would dismiss the appeal for the reasons stated earlier.


LORD JUSTICE THORPE:	In my judgment Miss Findlay succeeds on her respondent’s notice of appeal.  The statutory system for determination, review, and further review contained in the Housing Benefit (General) Regulations 1987 provides what Mummery LJ in London Borough of Haringey v Cotter  (CA 21st November 1996) described as ‘a detailed, self-contained and exhaustive procedure for enforcing the duties of the appropriate local authority in relation to the determination and payment of housing benefits’.  Miss Findlay rightly submits that any issue between Mr Gigg and the Plymouth City Council as to over or under payments could only be determined within that procedure and, in the event of error of law, by further resort to judicial review.  Mr Bean QC sought to distinguish that authority on the ground that Mr Cotter was effectively a plaintiff seeking to enforce underpayment whilst his client is a defendant seeking to resist recovery of overpayment.  The defendant’s right to trial of any issue of fact and law in the County Court is, he submits, established by the decision in Wandsworth Borough Council v Winder [1985] AC 461.  I conclude that the endeavour to distinguish radically the rights of one who resists recovery from the rights of one who pursues underpayment is unfounded.  The true distinction is between the acts of the Council’s giving rise to the disputes.  In the Wandsworth case the Council simply increased the rent of its tenants.  There was no resultant procedure for review or further review.  In the instant case the Plymouth City Council has made a determination of recoverable overpayment on the basis of information furnished by the tenant, the true recipient of benefit, on the appropriate application form.  The notice of determination does not reveal the basis upon which the determination was reached.  However the final paragraph opens with the sentence:
	"You have the right to request a written statement setting out the reasons for any of the matters mentioned in this notice."
	
Mr Gigg did not avail himself of this right.  The remainder of the paragraph drew his attention to his further right to request a review of the determination within six weeks of its date.  If Mr Gigg was dissatisfied with the determination he should have pursued his statutory rights rather than putting the Council to the choice of writing off the money or suing for it.  On that ground I conclude that the decision in Wandsworth Borough Council v Winder  is clearly distinguishable.

	The arguments as to the proper construction of Regulation 5(5)(d) of the Housing Benefit (General) Regulations 1987 are more finely balanced.  Mr Bean’s contention that the tenses within the paragraph compel the conclusion for which he contends is forceful.  The tenant, having moved, cannot avoid liability to make payments of rent in respect of either the new dwelling or the old.  An effective notice terminating liability to pay rent in respect of the old dwelling could only be served at least four weeks before the move.  However it is plain that the purpose of the regulation is to define the rights of eligible tenants to housing benefit.  Obviously the general rule is that an eligible tenant is only entitled to housing benefit in respect of one tenancy at any time.  This exception is intended to protect the tenant who unavoidably incurs liability to two landlords in consequence of a home move.  Judge Previte concluded, sensibly in my judgment, that this tenant had forfeited his right to that additional benefit since he had taken no step to terminate liability to the landlord on departure by service of the requisite notice in advance.  

	Were Mr Bean's construction adopted the tenant could in every case quit without notice, no doubt justifying that course by claiming he could not otherwise secure the transition from one tenancy to the next, and fix the concurrent liability to two landlords on the local authority by the argument that it was unavoidable?  The purpose of the statute is to confer benefit on eligible tenants and not on landlords.

	Furthermore the burden of proving that the concurrent liability was unavoidable must rest on the tenant.  Here the issue of avoidability was not investigated in the self-contained statutory procedure.  Of course in practice the payment of the cash to a person other than the person eligible is likely to lead to such a result.  Although the City Council acquiesced in a factual investigation by the District Judge he had no evidence from the tenant.  Without it how was he to assess his actions, his motives and all the circumstances relevant to the issue of whether his liability was unavoidable.  The landlords evidence that he had not been served with a valid notice to quit was relevant to that issue but could not be determinative of it.

	I would not myself disturb Judge Previte’s holding that the tenant’s liability for rent after the date of departure was not unavoidable.  Thus even in the absence of the respondent’s notice I would have dismissed this appeal.


LORD JUSTICE STAUGHTON:	On 30th August 1994 the Benefits Manager of Plymouth City Council issued a Notice of Determination of Recoverable Overpayment to Mr Gigg, the landlord.   The notice told him that he had a right to request a review of the determination within six weeks.  He did not exercise that right.
	In those circumstances the landlord cannot, when sued in the County Court for the return of money overpaid, simply say that the determination was wrong.  That follows from section 63 of the Social Security Administration Act 1992 and Regulations 79 to 86 of the Housing Benefit (General) Regulations 1987.  It is not a defence for Mr Gigg to say that the tenant did not give notice, as the District Judge found, when the Council may well have concluded and probably did conclude on the evidence before them that the tenant did give notice.  If the determination is to be challenged that must be done either by way of review as provided in the Regulations, or on judicial review grounds.
	I express no view on the question whether, in the light of the decision in Wandsworth LBC v. Winder (1985) AC 461 and other authority, the effect of the Council's determination could be challenged on judicial review grounds in the present private law action.  It is unnecessary to enter upon the point, since no arguable challenge on such grounds is made.  The best that Mr Bean could do was to say that the Council had failed to make adequate enquiries before concluding (if they did) that the tenant had given proper notice.  But the case was not put on that ground in the County Court.  I would not allow it to be put forward now.
	It is also unnecessary for us to decide whether in imposing a requirement on the person applying for benefit that 
		his liability to make payments in respect of two dwellings is unavoidable,
Regulation 5(5)(d) is looking to the time when the liability falls to be discharged or to some antecedent date.  In other words, does one consider whether the tenant could have avoided the dual liability by giving notice four weeks ago?  Or is the question whether dual liability can now be avoided, when the benefit would fall due to be paid?  I am reluctant to express any view on the point,  which seems to me difficult.  But the parties have urged us to decide it.  I am inclined to agree with Otton LJ that the Regulation looks to the time when benefit falls due to be paid.  If the dual liability is then unavoidable, the requirement of the Regulation is satisfied.  It is immaterial that dual liability might have been avoided by action in the past.
	In the result, I would dismiss this appeal on the jurisdiction ground, which was not argued in the court below.

		ORDER:  Appeal dismissed.  No order for costs here and below

	--------oOo--------

